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One author argues that if it is the client’s decision to discontinue with colla-
borative law and pursue litigation, this decision violates the essence of the partici-
pation agreement, thereby allowing the lawyer to invoke the rule and withdraw. %6
The comment to the rule supports this idea. As long as the client makes the deci-
sion to discontinue with collaborative law, a court should not be concerned about
the effect of the clause on the parties. Each knew that this could be a likely scena-
rio. More importantly, a client always has the right to terminate his lawyer with-
out cause,"”’ and if he or she chooses to do so by triggering the disqualification
clause, a court should not be concerned.

The disqualification clause is more problematic when the lawyer does some-
thing to trigger the clause. In a pro bono setting, there is potential for abuse.
While there is little economic incentive for a lawyer being paid in a collaborative
process to invoke the disqualification clause, that may not be the situation in a pro
bono collaborative process. In the latter, the lawyer has more incentive for the
matter to resolve quickly since he or she is not getting paid. The converse is true
for the client. There is no economic incentive for the client to trigger the disquali-
fication clause because he or she has free legal representation. The client’s eco-
nomic incentive to resolve the dispute quickly is substantially less than that of the
client paying for his or her counsel. A lawyer impatient with the process could
invoke the disqualification clause and terminate representation. Under a sample
retainer agreement, a lawyer has the ability to end the process if the lawyer deter-
mines that either client fails to meet the good faith commitment to the process, "¢
This power is reinforced if the parties enter into a stipulation with the court re-
garding termination.'*® While the VLP believes that its volunteers will act in good
faith and uphold the integrity of the collaborative process, the VLP needs to be
mindful of these possibilities and take steps to minimize them.

One method to reduce abuse of the disqualification clause is to establish in
the initial collaborative agreement a time-frame for completion of the process.
While this may seem inconsistent with the collaborative process, it is a practical
solution to the problem. This will force the parties to make serious attempts to
reach resolution. At the end of the agreed-upon time period, the parties can reas-
sess and set a new deadline if they believe they are making headway towards reso-
lution. While establishing a specified time period for the process will not prevent
all parties from delaying resolution by manipulating the process, hopefully parties
acting in this manner will be few if the VLP and the volunteer lawyers properly
screen them before the process begins.

Another way to teduce abuse of the disqualification clause is to limit the cas-
es in the collaborative process to disputes not yet in litigation.”® Under the Model

146. Fairman A Proposed Model Rule Jor Collaborative Law, supra note 136, at 92.

147. IowA R. PROFL CONDUCT, supra note 79, at R. 32:1.16 cmt. 4.

148. TESLER, supra note 5, at 138 (sample collaborative law retainer agreement gives the lawyer at
her/his election the power to terminate the process if it appears that the client is not committed to the
process in good faith).

149. Id. at 150 (either lawyer may unilaterally terminate the process by giving fifteen days notice—no
explanation is required).

150. This kind of policy should also eliminate a lawyer’s responsibility to comply with the rules on
termination because the rule contemplates a matter of which the court has jurisdiction. Absent an
active case there would be no need to seek a court approved withdrawal. The rule provides that “[a]
lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminat-
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Rules, court approval to withdraw is limited to appointed matters and matters in
Iitigation.151 Therefore, if there is no case pending, it will be easier for the lawyer
to trigger the disqualification clause because he or she will not need to seck court
approval to withdraw.

If litigation in the case is not pending in court, the court is less likely to face a
challenge to a lawyer’s withdrawal from a collaborative agreement. Any chal-
lenge to the triggering of the disqualification clause will most likely be dealt with
in the state bar association’s grievance process if one party believes the lawyer
triggered the clause improperly. Conceivably, a party could institute a breach of
contract claim for specific performance or a declaratory judgment action seeking a
determination of the lawyer’s ability to withdraw under the circumstances. How-
ever, within the VLP, it is unlikely that any action would be filed since the client
would not have the financial ability to hire counsel to bring such an action.

Presently, the courts and the ethics committees have not wrestled with the is-
sue of whether court approval is necessary to withdraw from a collaborative law
agreement, so it is unclear how they might react when challenged.'” Until there
is evidence that parties are being harmed by the disqualification clause, willing
parties should be allowed to engage in the collaborative process.'”® Such a posi-
tion recognizes the competence of the parties to make decisions about how they
want to resolve their disputes, thereby enhancing the essence of the collaborative
process.

However, the VLP needs to be mindful that lawyers may find it necessary to
withdraw from the collaborative process, so the VLP should be ready to address
any possible problems. Several processes could be implemented to alleviate po-
tential problems. First, the parties could enter into a stipulation that provides that
neither attorney participating in the collaborative process is an attorney of record,
and that they cannot appear in the litigation of the case.'™ If parties signed such a
stipulation and filed it with the court, a later request to withdraw may be granted
by the court since the parties memorialized their agreement and sought prior court
approval.'® This kind of stipulation would most likely only be used when a mat-
ter is pending before the court,*®

Second, to utilize the stipulation and have a court-sanctioned withdrawal, par-
ties could agree to file an action and request the court to hold it in abeyance pend-
ing the occurrence of a certain prescribed event or an established deadline. If the
agreement provides for the filing of an action if the prescribed event occurs or the
self-imposed deadline for resolution is not met, then it would be easier to invoke
the disqualification clause without requiring the parties to adhere to a court-

ing a representation. When ordered to so by a tribunal, a lawyer shall continue representation notwith-
standing good cause for terminating the representation.” MODEL RULES OF PROF'L CONDUCT R.
1.16(c). In some instances, the parties start litigating and then decide to start the collaborative law
pIocess.

151. MoDEL RULES OF PROF’L CONDUCT 1.16; see IowA R. PROFL CONDUCT, supra note 79, at R.
32:1.16 cmt. 3

152. Fairman, A Proposed Model Rule for Collaborative Law, supra note 136, at 92.

153. Lande, supra note 5, at 1373.

154. TESLER, supra note 5, at 146 (example of Stipulation for Participation in Collaborative Law
Process).

155. Id. at 151 (stipulation is signed by parties, lawyers, and the court).

156. Id. at 122 (stipulation is the second or third document filed in pending divorce proceeding).
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imposed schedule. However, this may prove problematic because it would require
the courts to create another layer of administration; the courts would have to en-
sure resolution of the case at some point in time even though the case is not being
actively litigated. This problem might be eliminated if the court created a colla-
borative law docket dependent upon the occurrence of the agreed upon prescribed
event or established deadline. Periodic reports to the court or court administration
might be sufficient to manage these cases pending resolution.

Whatever option is selected, the VLP needs to recognize that the disqualifica-
tion clause, while contractual, may invoke ethical rules and could be unenforcea-
ble because of those cthical constraints. This should not be an impediment to
moving forward, however, since most state bar associations and the ABA have
found that the disqualification clause does not make the collaborative process
unethical. The VLP needs to develop criteria that will establish time frames in
which the collaborative meetings will be completed in order to ensure that volun-
teer lawyer time is not being abused. Just as important, the VLP should evaluate
the agreements reached in the process and ask the participants about their feelings
regarding the process. Evaluations will assist the VLP in making certain that law-
yers are not invoking the disqualification clause in a manner that adversely affects
the client's ability to reach resolution.

IV. CoNCLUSION

A collaborative law program has the ability to assist the VLP in reaching its
goal of providing another alternative dispute resolution process to its services.
There appears to be interest from the PCBA members to engage in such a pro-
gram, and the family law bench supports the idea. Going forward, the VLP needs
to begin the process with a strong educational program in collaborative law to
attract family law lawyers interested in this practice and to provide them with the
opportunity to practice what they have learned. The education component must
demonstrate to the lawyers the paradigm shift that this collaborative process re-
quires. In addition, and maybe more importantly, the VLP needs to develop a
program in conjunction with the collaborative law process that provides general
training and assistance in family law to those potential non-family law volunteers
interested in collaborative law so they feel educated and informed about the
process. Providing a panel of advisors for the non-family law lawyer will further
enhance the ability to recruit these lawyers into the program.

A number of issues need to be addressed during the collaborative law devel-
opment stage. The VLP and the volunteer lawyers need to recognize their duty to
educate the participants about the characteristics of a collaborative law program,
how it operates, and how it is different in action, thought, and procedure from the
traditional litigation style of disputc resolution. The clients should understand the
effect of the collaborative process if it does not result in settlement—that the par-
ties lose their counsel and may be forced to wait a substantial period of time be-
fore new counsel is appointed. While developing the program, the VLP needs to
be mindful of the various ethical considerations that volunteer lawyers may en-
counter and needs to establish the program in such a manner that alleviates or
reduces the conflict between the ethical rules and the process. Also, the VLP
should develop a process to evaluate and assess the program as it operates. Partic-
ipant evaluations will help the VLP recognize the strengths and weaknesses of the
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program, which in turn will allow the VLP to modify its operations to correct any
problems that may develop.

This article identified a number of the issues that could arise in the develop-
ment and implementation of a collaborative law process in a legal aid program,
but that should not overshadow the potential this process has for providing an
additional resource to indigent clients for amicably resolving their family law
disputes.
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APPENDIX

VOLUNTEER LAWYERS PROJECT SURVEY
OF POLK COUNTY ATTORNEYS

This survey is being submitted to all members of the Polk County Bar Asso-
ciation on behalf of the Volunteer Lawyers Project (“VLP”) and we request that
you take a few minutes to respond to this survey. The VLP provides legal repre-
sentation for the indigent in Polk County. This survey will provide the VLP with
information that will assist it in meeting its mission. Your comments to this sur-
vey are confidential; you need not sign the survey upon completion. If you wish
to speak to the VLP further on the topics addressed in the survey, please indicate
your name and your telephone number at the end.

The greatest need that VLP has for volunteer lawyers is in the area of family
law practice. Over the past several years the VLP handles approximately 1000
cases per year with 75-80% of those cases involving family law matters. While a
substantial number of members of the Polk County Bar Association presently
offer their services to the VLP, only about 10% of those who volunteer are willing
to accept family law matters. The VLP is examining its operations in an effort to
expand the number of lawyers willing to represent indigents with family law is-
sues. This survey was designed to elicit information from the bar relative to each
bar member's activity and experience with the VLP. In addition, the VLP wants to
explore the possibility of developing and implementing a collaborative law pro-
gram which may provide the additional assistance that the VLP has in the family
law area.

For those of you who are not familiar with collaborative law it is process that
has developed in other parts of the country and Canada for the handling of family
law matters. It is a process whereby the parties and the attorneys contractually
agree to use their best efforts to settle the matter. In other words, the parties in-
cluding their aitorneys enter into a contract. The primary goal is to settle the case.
The parties pledge in the contract to work collaboratively to reach a decision that
is in the best interests of all the parties. To insure that the parties remain commit-
ted to this pledge the contract contains a disqualification clause. This clause pro-
vides that if the parties do not settle, the attorneys are disqualified from
representing the parties in any subsequent litigation.

It is the hope of VLP that this survey will provide it valuable information
which will assist it in providing quality legal representation to the county's indi-
gent. In addition, the VLP hopes that this survey will provide it information rela-
tive to the bar's interest in developing and implementing a collaborative law pro-
gram. We thank you for your time and assistance.

Carol Burdette
Executive Director
Volunteer Lawyers Project
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1. Have you provided civil legal representation for the indigent previously?
Yes No

2. Ifyes, please describe if this service was provided through:
Legal aid agency
Independent of any legal aid agency
Other. Describe

W
e
=
<
o
k72l

, indicate the number of cases you have handled in the past three years.
1-5

6-10

11-20

20 or more

1

4. Identify the kinds of services you provided (Check all that apply).
Legal representation through trial
Legal representation without trial
Mediation (as mediator)
Evaluation of cases
Advice and counseling
Other

5. Hyou provided legal services to the indigent previously, describe the best
part of that experience.

6.  If you have provided legal services to the indigent previously, describe the
worst part of that experience.

7. If you have not provided legal services to the indigent previously, please
identify the reasons that you have not.

Never been asked

Do not have the time

Do not want to get involved in litigated matters

Other. Set forth the reason(s)

8. The VLP is considering the implementation of a collaborative law program
to assist it in providing services to the indigent. Are you familiar with the
use of collaborative law in family law matters?

Yes — No
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10.

11.

12.

13.

14.

15.

16.
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If yes, please describe your experiences using collaborative law, please
include the kind of case, your satisfaction or dissatisfaction with the process,
how often you have utilized collaborative law and other experiences you
wish to share.

If a collaborative law program were instituted in the VLP would you be
willing to volunteer your time to represent a party in this process?
Yes No

If no, please explain why you would be unwilling to participate.

If you have no prior experience in collaborative law or do not understand the
process, would you be willing to attend a 1-2 hour seminar explaining the
collaborative law process?

Yes No

If training in collaborative law were provided free of charge would you be
willing to handle three disputed family law cases for the free training?
Yes No

Indicate your feeling about the following statement: I am reluctant to
represent a party through the VLP because of the fear of becoming caught in
a long and protracted family law lawsuit.

Strongly Agree

Agree

Somewhat Agree

Disagree

Strongly Disagree

No opinion

Would you be willing to represent clients in a disputed family law matter if
you knew that you would not have to take the case to trial?
Yes No

Indicate your feeling about the following statement: [ am reluctant to
represent a party through the VLP in a family law matter because I do not
feel competent to represent a party in family law matters because it is not a
regular part of my practice.

Strongly Agree

Agree

Somewhat Agree

Disagree

Strongly Disagree

No opinion
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17. Would you be willing to represent a party in a VLP family law matter if
training were provided to you prior to the representation?
Yes __ No

18. Would you be willing to represent a party in a VLP family law matter if you
had the ability to seek advice from other family law practitioners during the
course of your representation?

Yes No

19. If you have represented parties through the VLP in family law matters has
that been for parties whom, prior to your representation, went through
mediation?

Yes No

20. If your answer to question 19 was “yes” rate how the mediation affected the
matter in which you were involved.
Made the work easier
Made no difference in the work required for your representation
Made the work harder

21. How many years have you been practicing family law?
1-5 years
6-10 years
11-20 years
21 or more years
22. If family law is not your area of practice, please indicate the primary area(s)
in which you practice.

23. How many years have you been practicing in these area(s)?
1-5 years

6-10 years

11-20 years

21 or more years

Ll

23.
Female

Male

24. Type of practice
___ Private Law Firm
___Government
___Other. Describe

As stated above you do not need to sign your name unless you wish to have
the VLP contact you further about participation in a collaborative law program.
Thank you.



