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Introduction

Speaker background
Matthew Gardner was born and raised in Centerville, lowa. After
graduating lowa State University with a degree in Political Science, he
received a legal assistant certificate through Des Moines Area
Community College and then received a juris doctor degree from Drake
University. He is currently a partner at Sullivan & Ward, P.C. law firm,
located in West Des Moines, lowa where for the past twelve years he has
practiced in the area of wills, trusts, probate and estate planning. He is
also involved with business planning and real estate. He is a member of
the Polk County Bar Association, lowa State Bar Association and the
American Bar Association.

lowa law only
Topics discussed will only be those relating to application of lowa law
and not other states. Each state has different laws related to this topic
and similar laws may be applied in a different manner.

With a limited period, this program will only be able to touch on the
surface of several different areas related to planning your estate. We
will discuss basic terminology, how property passes at death, the
purpose of a will, whether a trust can be beneficial for your situation,
using a power of attorney documentation, overview of the probate
process, planning issues involved with Medicaid, "death taxes", end of
life decision-making and guardianships and conservatorships.

No legal representation
This presentation and related materials is intended to give general
information, no specific legal advice. None of the material presented
may be relied on by the attendee in making any legal decisions. Any and
all specific legal questions should be directed to your legal advisor.
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Terminology

Estate planning, like many areas of the law or any professional practice,
utilizes certain language and terms which can be confusing and are often
misunderstood - sometimes even by attorneys. These short definition
sections will help to gain a little familiarity with some of the main terms.

« Administrator - The title given to an individual, bank, or trust company

appointed by a court for an intestate estate. The administrator is
responsible for administering the estate of a deceased individual with
the probate court.

. Attorney-in-Fact (AIF) - Title of the party named in a power-of-

attorney document to act on another’s behalf. This person need not be
and typically is not an actual licensed attorney. This authorization can
either be an immediate power, or it can be delayed until a future point,
such as the incapacity of the principal (the one granting the power).

Beneficiary - Person named in a will to receive specified property. May
also refer to person named in a contractual agreement to receive
benefits, such as life insurance.

Conservator - Individual/bank appointed by the court to handle
financial affairs of an incapacitated individual. Responsibilities include
management and investment of assets of the incapacitated individual.

Devisee - Individual named in a will to receive a bequest of real
property.

Executor - Individual, bank, trust company named in a will to
administer the probate estate.

Guardian - Individual appointed by the court to handle the personal
affairs of an incapacitated individual. Compare to Conservator, which

handles the financial affairs of an incapacitated individual.

Heir - Living family member who takes under the intestate statute.
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« Intestate - Death without a valid will.

« Issue - Your children, grand-children, great-grandchildren, etc.

. Personal Representative - A general term used to refer to the court
appointed person or company handling the affairs in a probate matter.
May refer to the “administrator” or the “executor”.

. Per stirpes - Literally to "take by representation”. For example, if a
child predeceases their parent but leaves their own children, those
grandchildren split the share of their parent. To better understand, the
alternate form of distribution is per capita, where everyone gets an
identical share, regardless of the level of relationship. Each recipient
gets the same amount.

. Power of Attorney - Legal document that authorizes another (your
attorney-in-fact) to act on your behalf for certain actions or at certain
times.

. Probate - Court-supervised process of handling the estate of a deceased
or incapacitated individual.

. Revocable - Capable of being terminated or changed. (Revocable trust,
for example, can be terminated or changed.) Compare to “irrevocable”,
which means it is not capable of being changed.

. Testate - Dying with a will.
. Testator - The person who makes a will.

« Trustee - Individual/bank directed to handle the assets titled in the
name of a trust.

« Ward - Incapacitated individual unable to make their own decisions as
to their affairs.
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Property Passing at Death

Upon the death of an individual, how those assets will pass is dependent upon
how those assets are titled during their life. Itis possible that the titling of
assets could effectively bypass the will or trust established by an individual
altogether. Some examples of how property passes at one’s death and some
common ownership forms and their impact are as follows:

¢ Joint tenants with full rights of survivorship property (JTWROS) -
Property owned as joint tenants with full rights of survivorship pass
automatically to the surviving joint owner by operation of law. If land is
titled as “joint tenants” it is presumed to be held as “tenants-in-
common” (see below). If personal property is titled as “joint tenants”, it
is presumed to be with rights of survivorship. Placing property in joint
tenancy with someone other than your spouse can create several
unintended issues with serious consequences.

¢ Tenants-in-common - Property owned as tenants in common result in
a %2 undivided ownership. The %2 ownership interest will pass
accordingly to the estate plan of the decedent and the other joint owner
will continue to own the %2 interest.

e Contractual agreement with named beneficiary - Contractual rights
provide that upon the death of an individual the account assets pass to
the designated person - the named beneficiary - regardless of the
provisions of a will or trust, unless the estate or the trust is the named
beneficiary under the designation. (Examples include a named
beneficiary on retirement plan or life insurance, Payable on Death
(POD) designation, or Transfer on Death(TOD) designation.)

e Trust owned property - Property titled in the name of the trustee of a
trust will be managed and distributed under the terms of the trust
agreement by the trustee.

o Affidavit - When the total assets (personal property only) of a decedent
are less than $25,00, the “successors of the decedent” can, after a forty
day period, prepare and deliver an affidavit to another holding the asset
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of the decedent.

e Will - If the property is owned by the decedent and they have a valid
will, the property will pass according to the provisions of the Last Will.
In order for a will to be valid, it needs to be in writing, signed by the
testator in front of two witnesses and signed by both witnesses. lowa
does not recognize oral wills or unwitnessed holographic wills (written
and signed in testator’s handwriting).

¢ Intestate - This is the government’s default estate plan if you don’t
have a plan. The intestate provisions of the probate code dictate how
your assets are divided up after your death, regardless if that is what
you would have wanted or not. Family situations involving children
from a prior marriage can create a difficult environment.
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Do you need a will?

Regular surveys conducted by various organizations repeatedly indicate that
half or more of the adult population do not have a will. There are examples of
numerous public figures that didn’t have a will (for example, John Denver and
Sonny Bono) and many others that had outdated wills or poor planning.

Not enough assets?
lowa law does provide that if your personal property consists of less
than $25,000.00, certain assets may be transferred by an affidavit after
your death to those who are entitled to receive those assets. The
determination of whether this procedure can be used is not easy and
may involve the services of an attorney to determine if it is available and
to whom the assets can be transferred. A common misperception is
that you if you don't have a lot of money and assets, you don't need a
will. If you have no assets and no family, then that might be true.
However, even if you simply own a house in your own name, no matter
the value of that house or the balance of the mortgage, it will be
necessary to go through probate in order to transfer title to the house to
your family. Without a will, several issues can arise which affect the
ability to smoothly transfer that property.

Can’t I just put my assets in joint tenancy and avoid probate?

Yes, you can. However, joint tenancy may not be the best solution. Joint
tenancy property is owned by the other joint owner. Thus, that makes it
an asset that is exposed to that person’s judgment creditors, divorce and
tax liens. Also, if you want the surviving joint owner to divide it up later
among others, there are no assurances that they will in fact do so which
may create an unequal distribution of your wealth. Or, what happens if
that joint owner fails to survive you? Or what happens if there are taxes
to be paid or unpaid debts?

Rules of Inheritance under intestacy
For probate assets (without a joint owner or a named beneficiary)that
do need to pass to the heirs of an individual without a will (called
“intestate”) the lowa Code dictates, without any discretion or ability to
vary, who receives those assets. The determination of the heirs
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basically follows a family tree, with special rules for situations involving
children whom are not the children of the surviving spouse. The rules
of intestacy can create significant problems which may take years to
resolve and can create significant strain between family members.
Issues can also arise with step-children that were never adopted, albeit
treated as natural children. Also, unless all of the heirs waive the
requirement, a bond will need to be obtained for the administrator
which creates an additional expense and burden. Normally a will
waives the requirement of a bond.

Minor children
If you are responsible for the care of minor children, it may be necessary
to appoint a guardian and/or conservator to take care of minors if you
cannot. By nominating a person to be the guardian for your minors, the
court will give a preference to the person that you choose. Itis nota
guaranty that they will be appointed guardian as they must first qualify,
but if there is more than one person that seeks to be appointed
guardian, the one who is nominated in the will be preferred. While the
other parent may survive and thus remove the need for a guardian, it is
possible that a common accident, incapacity or some other event may
prevent the other parent from being able to take care of the minor. In
that situation, a guardian would be necessary.

Second marriage
A common situation involves the scenario where at least one of the
spouses, if not both, has children from a prior marriage that they would
like to recognize. Or, conversely, that spouse may want to leave
everything to their current spouse and nothing to the child(ren) from
the prior marriage. If this individual does not execute a will, resulting in
dying intestate, the result is that the children from the prior relationship
would basically get 1/2 of the assets and the surviving spouse would get
the other half of the assets.

Tax Planning
If your estate is of sufficient size, it may be necessary to take advantage
of certain tax planning opportunities. Each individual has federal estate
tax exemption amount that they can use at their death. Ifitis not
properly used, it is lost.
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Do it Yourself Wills
A question that is frequently asked concerns the use of online websites
or computer software that can be used to prepare a will for a much
cheaper price than hiring an attorney. When you hire an attorney, you
are hiring the expertise and experience of that attorney. Any “monkey”
can create a will document, but the understanding and knowledge of
various issues involved in the estate planning process create potential
pitfalls that may not be able to be corrected when you are dead.
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Is a trust right for me?

Different types of trusts - similar goals
A trust instrument is basically a descriptive written plan which delays
and controls the ultimate distribution and management of your assets.
After your death or incapacity, the person you designate as a trustee will
carry out your written intentions. If the beneficiaries of a plan need
assistance with financial matters, due to either age issues, creditor
issues, marital concerns or spendthrift risk, a trust is a mechanism that
addresses that risk in order to preserve and protect the assets for the
beneficiary, without placing them at risk. There are many different
types of trusts available, each with their own specific benefits but all
with the same goal - provide future management of your assets.

Testamentary Trust
A “testamentary trust” is a trust that is established under the Last Will
of an individual. In other words, the Will will have a section in it which
provides that under certain events, a trustee may be appointed for a
trust and whatever assets that are distributed to that trust out of the
estate will be managed by the trustee, according to the trust terms
outlined in the will. This trust does not avoid probate, and it may not be
established after your death if certain facts don’t call for it.

Revocable Trust
A revocable trust, sometimes called a “living trust” or “inter vivos trust”,
is a trust that is actually created during your life and your assets are
transferred to the trust. During your life, as long as you are able, you
can serve as the trustee of the trust and you have full control over the
trust assets to do as you wish. You can change the trust at any time or
cancel it altogether. It provides who will replace you as trustee if you
are incapacitated and then how that successor trustee will handle the
trust assets during your incapacity. At your death, the trust serves as a
form of a substitute for a will in that controls the distribution of your
assets. One of the key advantages of a revocable trust when compared
to a will is that a trust enables the avoidance of probate at your death.
As a result of avoiding probate, you maintain confidentiality of your
assets and distribution plan and potentially will realize savings in
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attorney fees and court costs. In order for a revocable trust to
accomplish these benefits, it is critical that your assets be transferred to
your revocable trust during your life. If you fail to transfer those assets
before your death, it is possible that you will be forced to go through
probate for ALL of your assets, not just the ones left out of the trust. As
aresult, you lose one of the key advantages of a revocable trust.
However, there are certain assets which you may not want to transfer to
a trust due to some income tax considerations. Consultation with an
experienced attorney will help make the determination of which assets
should be transferred and how that can be accomplished. There is
common misperception that revocable trusts provide you with tax
savings and asset protection. The revocable trust does not provide any
special opportunity for tax savings that can be accomplished by other
types of planning. The revocable trust does not provide you with any
asset protection, although it is possible it can provide some protection
for spendthrift beneficiaries.

Irrevocable Trust
An irrevocable trust is a type of trust that once it is created, you can’t
change it. As with other types of trusts, it provides how the trust assets
will be managed in the future and how they will be distributed. One of
the key advantages of this type of trust is that it provides the
opportunity for estate tax savings as well as asset protection. The
disadvantage is that in order to gain these advantages, you lose the
ability to have any control over the trust or the assets after transferring
those assets to the trust. A common type of asset that is transferred to
this type of trust is a life insurance policy. Commonly called an ILIT
(irrevocable life insurance trust), an ILIT provides the opportunity to
have life insurance excluded out of your taxable estate. A benefit of
using life insurance is that it is commonly not an asset that you would
need access to during your life and by simply not paying the premium,
you can negate the policy if you don’t need or want to provide for a trust
beneficiary. An ILIT is an advanced planning option and should not be
attempted without the services of an experienced attorney.
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What is a Power of Attorney?

Healthcare Power of Attorney

A healthcare power of attorney is a written instrument which
designates someone, or more than one person, to make medical
decisions for you if you cannot. This does not apply to emergency
situations where healthcare providers will take whatever steps to save
your life and stabilize you. However, if you are unable to communicate
with your physician, your attorney-in-fact is authorized to communicate
with your healthcare providers and make decisions regarding what type
of medical treatment you receive, who provides that medical treatment,
and where that medical treatment is delivered. (For example, which
doctor, which hospital, and which form of treatment.) Contrary to
popular belief, this power and authorization is more than just dealing
with the “end of life” decision.

Financial Power of Attorney

A general power of attorney is a written instrument which designates
someone to handle your financial decisions on your behalf. This power
can be granted immediately, or it can “spring” into existence upon your
incapacity. Itis possible to also limit what powers your attorney-in-fact
possesses. In the event you do not have a power of attorney and you are
incapacitated, any financial decisions would need to be made by a court-
appointed conservator. At the court’s direction, the conservator would
handle your financial assets. A conservatorship is an expensive and
time-consuming process, especially when compared to the simplicity of
executing a power of attorney. A common misperception is that your
attorney-in-fact will be able to utilize this power after your death. At
your death, any power of the attorney-in-fact is automatically revoked
and it will be necessary to switch management to the personal
representative appointed in the probate process.
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Probate Process in lowa

Probate is the court supervised process for the following three principal
purposes: (1) validating the Last Will of a decedent, if any; (2) the
establishment and determination of the rightful heirs/beneficiaries of a
deceased individual; and (3) determination of debts that are due and owing of
a decedent.

Selecting an Attorney
Given the various legal requirements and steps involved in the probate
process, it is typically simpler to hire the services of an attorney to assist
in the process. Most probate estates will be handled by the attorney and
the executor/administrator may not even need to appear in court. The
attorney who drafted the will of a decedent may, but not need be, the
attorney selected. The executor/administrator is free to select
whichever attorney they desire as the attorney technically represents
them. Itis recommended that an attorney be selected that has
experience in handling probate files.

Attorney fees/Personal Representative fees
In lowa, any fees paid in a probate proceeding must be approved and set
by the court before they can be paid. Furthermore, the lowa Code has a
cap on how much an attorney or personal representative can receive for
ordinary services in a probate proceeding. That statutory limit is
basically 2% of the value of the gross estate. That gross estate figure is
not limited to just the probate estate. For example, retirement accounts
or annuities that the decedent had an ownership interest at their
passing are included in the fee calculation. In addition, if the estate
involves any additional work, such as sale of real estate, litigation, or tax
issues, the court can award “extraordinary fees” for this work.

Appointment
If the will nominates an individual for an executor, or, if there is no will,

a qualified person seeking appointment, a party can request the court to
appoint someone as the personal representative for the estate (executor
or administrator). This can be a simple matter handled by the clerk of
court, or it may involve a hearing before a judge and may also include a
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requirement of a surety bond for the personal representative. The lowa
Code requires that an Iowa resident be appointed and if a non-lowa
resident desires to serve, the court may permit the non-resident but
may require certain requirements before their appointment. Once
appointed, the court will issue a document titled “Letters of
Appointment” which is basically the personal representative’s license to
act on behalf of the estate.

Publish and Mail Notice
Following appointment, it is necessary to publish notice in the local
newspaper to let the world know that the person is deceased and that
an estate was opened. If there are any claimants or those wanting to
contest the will, this is the opportunity to file a claim or challenge the
will, or they may be forever barred from collecting the claim or
challenging the will. In addition to publishing notice, notice should also
be mailed to any known claimants, known beneficiaries, and heirs.

Tax Reporting
The personal representative will also need to make sure that all of the
tax filings are taken care of. The final income tax returns will need to be
filed, the lowa Inheritance tax return may need to be filed, a federal
estate tax return, and both state and federal fiduciary income tax
returns. Fiduciary income tax returns show income and deductions for
the estate during the administration.

Report and Inventory
Within 90 days after appointment, the personal representative will need
to file a document called the report and inventory with the court. This
document will list all of the heirs and beneficiaries of the decedent, as
well as a listing of all of the assets of the decedent and the values of the
assets. This includes insurance, joint assets, retirement plans, etc.
Basically, any asset that the decedent owned, not just those subject to
probate, are required to be included on the report and inventory. This
is a court filing which makes it a public record, so anybody can go to the
courthouse and see this document. Court costs and attorney fees are
also based upon the figures contained in the report and inventory. This
is one of the documents that creates a sense of uneasiness with the
probate process and results in the use of revocable trusts.
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Disposition of property
Following a period of waiting for any challenges to the will or the filing
of any claims by creditors, the personal representative may choose to
distribute property to those entitled to receive. The personal
representative should leave sufficient assets to handle remaining
administration expenses, such as court costs and attorney fees, as well
as any claims and taxes. The recipients of an estate are also entitled to
an accounting by the personal representative of all assets received and
all expenses paid by the executor. If there is any concerns, the court will
review the accounting and determine if the personal representative
failed to properly fulfill their duties.

Court supervision
Depending on whether it is an intestate proceeding or a testate
proceeding will affect how much court involvement is involved. For
example, in an intestate proceeding, before any property can be sold,
the administrator must seek court authority and report to the court. In
addition, if the heirs of an intestate are unclear, it may be necessary to
have the court determine who the heirs in fact are. The court also
appoints the personal representative in the beginning and reviews all of
the activity of the personal representative upon completion of all duties.
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Medicaid Planning

Medicaid vs. Medicare - difference?
Medicare and Medicaid share a similar name, but are much different
from each other. Medicare and Medicaid are two separate and distinct
programs administered and financed by the government for covering
health care expenses of individuals. Eligibility for “Medicare” is based
simply on age or disability. “Medicaid”, also known as Title XIX, on the
other hand, has eligibility based upon financial requirements. In other
words, a millionaire could qualify for a Medicare, but not Medicaid.

Eligibility
In order to be eligible for Medicaid, an individual needs to be in need of
healthcare services, as well as meeting both (1) resources test and (2)
income test. These tests are summarized below:

Resources test - The resources test is basically a review of your assets in
order to determine if an applicant has insufficient resources of their
own in order to pay for their own needs. Currently, the resources test
requires the applicant to have less than $2,000 of countable assets.
Certain assets are exempt and are thus not included in the calculation of
available resources. Otherwise, if the countable assets are higher than
the limit, it will be necessary to “spend down” the resources or convert
to non-countable resources.

Income test - In addition to the resources test, there is an income test
which is a determination of whether the individual’s income is less than
the permitted amount. This figure is adjusted annually and for 2009 the
income limit is $2,022.00.

Miller Trust
It may be possible that an individual qualifies under the resources test,
but fails the income test and yet is unable to cover the expenses for their
healthcare needs. This creates an unfortunate scenario of being too
rich, but not rich enough. There is a government-sanctioned option for
this scenario. A special type of trust, called a “Miller Trust”, can be
established in order to create eligibility for the applicant. The Miller
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Trust is named after the person who first utilized this procedure. A
Miller Trust involves taking the excess income, which is deposited with
the trustee of the Miller Trust. The applicant’s other income, as well as
the Miller Trust deposits, are then used to pay for the healthcare
services and Medicaid will pick up the difference based upon a formula
and computation by the lowa Department of Human Services. If, at the
death of the recipient, there are assets remaining in the Miller Trust,
those amounts are first applied to repay the government for sums
expended for the recipient.

Estate Recovery
After the death of a Medicaid recipient or the spouse of a Medicaid
recipient or certain children of a Medicaid recipient, the state has the
ability to file a claim in the estate and be repaid for Medicaid benefits
received by the decedent. This claim is a super-priority claim and will
be paid before many other claims in an estate. After the death of any
individual, whether or not they received Medicaid benefits, it is a legal
requirement to notify the lowa Department of Human Services in order
for the Department to make a determination of whether there is a right
to recovery from the estate.

Transfers for less than fair market value
[t used to be that the week before heading to the nursing facility, a
person would transfer/gift all of their assets to their children or other
family members and then go and apply for Medicaid benefits in order to
pay for their future nursing care expenses as there were now
impoverished. This type of “planning” will no longer work.

Five Year “Look Back” Period
As aresult of recent changes in the law and in an effort to curb
“deathbed transfers”, the Department of Human Services will review all
transfers for less than fair market value for the prior sixty (60) months.
If there was a transfer during that period, that will disqualify an
applicant from receiving benefits for a penalty-period, based on the
amount of the assets transferred. As a result of this “look back” period,
any planning involves completion at least sixty months prior to the time
when the applicant will be seeking Medicaid benefits. This was
previously a thirty-six (36) “look back” period, but was increased a few
years ago to the sixty month period.
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General Caution Statement
Medicaid qualification and eligibility, as well as advance planning, is a
complicated area and requires familiarity with the rules and regulations
and legal counsel should be consulted for an individual’s particular
situation. There are special rules and calculations associated with
situations where only one spouse is in need of benefits or what assets
are treated as countable.
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“Death Taxes”

There is no actual “death tax” in the United States. In lowa, there are two
taxes that may be due as a result of your death. Justlike income taxes, one is a
tax under the lowa state government (lowa inheritance tax) and the otheris a
tax under the federal government (federal estate tax). In addition to “death
taxes” there is also the issue of income taxes and gift taxes, which can play a
role in tax liability at one’s death.

lowa Inheritance tax
The state of lowa has a “death tax” that is a tax based upon what
someone inherits from a deceased individual. Under current law, there
is a 100% exemption for inheritances by a spouse, charities, and lineal
descendants and ascendants (children, grandchildren, parents,
grandparents, etc.) Thus, any amounts that would pass to these exempt
individuals or charities is free from any tax. Any other individual
receiving an inheritance (siblings, nephew, friend, etc.) will be taxed on
their inheritance which will be based upon the amount they receive and
the relationship to the decedent. This tax would apply to any asset
transferring as a result of a death, such as a named beneficiary, an IRA,
or any other type of asset, except life insurance to a named individual.

Federal Estate tax
Under the federal estate tax system, any amounts that pass to the
surviving spouse or to charities are fully exempt from federal estate
taxation. For any other amounts, each person has an available
exemption that can be used to pass amounts tax-free up to that
exemption amount. Any amounts greater than the exemption amount
will be subject to estate tax, which currently has a top rate of 45%.

The federal estate tax exemption figure is currently a moving target.
For deaths occurring in 2009, a taxable estate greater than $3.5 million
will be subject to federal estate taxes, but that for deaths in 2010, the
federal estate tax is repealed entirely. However, under the current law
for deaths that occur in 2011, a taxable estate greater than $1.0 million
would be subject to tax. There is pending legislation in Congress to
revise these figures.
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End of Life Decision-Making

Living Will

A living will, sometimes called a declaration relating to life-sustaining

measures or advance directive, provides as follows:
“If I should have an incurable or irreversible condition that
will result either in death within a relatively short period of
time or a state of permanent unconsciousness from which, to
a reasonable degree of medical certainty, there can be no
recovery, it is my desire that my life not be prolonged by the
administration of life-sustaining procedures. If [ am unable
to participate in my health care decisions, I direct my
attending physician to withhold or withdraw life-sustaining
procedures that merely prolong the dying process and are
not necessary to my comfort or freedom from pain.”

“Life-sustaining procedure” does not include the provision of nutrition
or hydration except when required to be provided parenterally or
through intubation or the administration of medication or performance
of any medical procedure deemed necessary to provide comfort, care or
to alleviate pain.

Technically, a living will is a direction to the physician of the patient’s
wishes and should be carried out by the physician upon the
determination that the patient fits in the parameters described.
However, in reality, the physician will often defer to family members
and/or the attorney-in-fact for the actual determination. For that
reason, it is important that the individual verbally communicate their
desires to those individuals during their life when they are capable so
that their intentions are hopefully carried out.

Substitute decision-makers
If there is not a Living Will already in place, the lowa Code sets forth a
hierarchy of individuals who are capable of making decisions for an

individual with a terminal condition and unable to communicate their
wishes. In all decisions, the decision shall be guided by the express or
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implied intentions of the patient. In the following order, these
individuals would be consulted with to determine the withholding or
withdrawing of life-sustaining measures:

a.
b.

e.

f.

The designed attorney in fact

The guardian of the person of the patient if one has been
appointed, provided court approval is obtained.

The patient's spouse.

An adult child of the patient or, if the patient has more than one
adult child, a majority of the adult children who are reasonably
available for consultation.

A parent of the patient, or parents if both are reasonably available.
An adult sibling.

DNR (Do Not Resuscitate) or “No Code”

Hospitals and long term care facilities will automatically attempt CPR on
an individual should their heart stop beating, unless there is a DNR
order on file for that patient. A DNR order can only be written by a
doctor with permission of the patient, his or her family, or the guardian.
It is not the same as a Living Will and a Living Will is not the same as a
DNR. In order for a guardian to give this permission, the guardian will
need to have court authority.
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Guardianship and Conservatorship
Proceedings

When necessary
If a person is incapacitated (or a minor) and is unable to administer
their own affairs, such as in dealing with their health concerns and
personal safety matters, or is unable to properly and safely manage
their assets, it may be necessary to have a conservator and/or guardian
appointed. This is often necessary if other planning is not completed
and the individual is no longer capable of completing any planning.
Executing a power of attorney would be sufficient in most situations to
avoid the need for the establishment of a guardianship or
conservatorship. However, these types of proceedings are the “safety
net” for an individual who has failed to properly plan but is in need of
assistance for their own safety.

Procedure for appointment
Once it is determined that an individual or their assets are at risk, a
person will need to file a petition with the court seeking the
appointment of a conservator and/or guardian. In most situations,
another attorney will be appointed by the court to represent the
proposed ward to report to the court as to whether it is in their best
interests for the appointment of a guardian and/or conservator for
them. Such an appointment of a guardian/conservator involves the
removal of many rights of an individual and should not be taken lightly.
If the incapacity of the person is in question, it will be necessary to
secure the opinion of a physician qualified to make a determination that
the person

Limited Authority
The court-appointed representative has limited authority. Only certain
actions can be taken without first obtaining court authority. Thus, for
example, if there is a need to change the investments, an unusual
expenditure, or the relocation of the ward to a more restrictive
environment, these all would require the approval by the court before
taking such steps.
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Annual Reporting procedures
Following appointment of a guardian/conservator, it will be necessary
for the guardian/conservator to report to the court on an annual basis
of the status of the ward and the ward’s finances. For the conservator,
this will require an accounting for all assets, plus itemization of income
and expenses since the last reporting period. This accounting will be
reviewed by the court and supporting information should be made
available to the court upon request. The guardian will need to report on
the status of the ward and the care they are receiving. These annual
reports will need to continue until the proceedings are terminated by
the court.
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